57.6-177. V The Secretary of Labor, on behalf of MSHA, seeks to
impose a civil penalty for the alleged violation.

All of the proceedings herein arise under the Federal Mine Safety and
Health Act, 30 U.S.C. 801 et_ _seq. (Supp III, 1979).

After notice to the parties a hearing on the merits was held in Green
River, Wyoming on September 2, 1981.

FHC filed a post trial brief.

ISSUES

The issues are whether FMC violated the regulation and, if so, what
penalty is appropriate.

SUMMARY OF THE EVIDENCE

Ammonium nitrate, (ANFO), a blasting agent, has the appearance and
texture of BBs. The explosive is mixed with fuel oil (Tr. 5, 49).  In its
underground trona mine FMC explodes the ANFO with high velocity cap and
dynamite. These serve as a primer. An 18 inch water bag acts as a
stemming device (Tr. 6, 11, 44).

After the blast the area is mucked out. Roof bolts provide overhead
protection (Tr. 6).

On the day of the inspection an MSHA representative found two misfires
(Tr. 7j 8, PI, P2), Ignition wires were sticking out of one of the
drilled holes. FMC washed out the misfire holes after the withdrawal order
was issued (Tr. 9, P2).

The top hole: was shot "clear through" and both sides of the hole
could be seen. No cap or primer could be seen. No cap or primer washed
out (Tr. 9, 31, 39, 42-43, 50-51),

If The cited regulation reads:

57.6-177 Mandatory. Misfires shall be reported to the proper supervisor.
The blast area shall be dangered-off until misfired holes are disposed of,
Where explosives other than black powder have been used, misfired holes
shall be disposed of as soon as possible by one of the following methods:

(a) Washing the stemming and charge from the borehole with water;
U Reattempting to fire the holes if leg wires are exposed; or
(c) Inserting new primers after the stemming has been washed out. case.  The record is clear: the electrician did not
